
S Entity

Elections

The Good, The Bad, and the IRS



What is an S “Corporation”?

An S “Corporation” is not actually an

entity; it is an IRS tax election that is made

to either and C Corporation or an LLC.

An S entity does NOT have its own legal

identity, as does a true C Corporation.

An S election was introduced as a means

for taxpayers starting a business to take

advantage of some of the benefits

allowed to a corporation while allowing

losses to flow to the individual taxpayer.



Qualifying for S Election Status

The following 5 “tests” must be met and sustained to

qualify for an S election:

1. It must be a domestic corporation.

2. It can have NO MORE than 100 shareholders.

3. The shareholders can only be individuals, estates,

and certain trusts.

4. It CANNOT have a nonresident alien as a

shareholder.

5. It can only have one class of stock.



Advantages of an S Election

 Avoid double taxation.

 Losses incurred by an S election flow to the

individual shareholders personal returns.

 Escapes the accumulated earnings tax that may

be levied on retained earnings in a corporation

in excess of $250,000.

 Avoids flat 20% AMT which can be levied to a

corporation after yearly exemption.



Disadvantages of an S Election

 Lost fringe benefits otherwise available to a C

corporation. By example:

Medical Reimbursement.

Accident and disability reimbursement.

Group-term life insurance.

 Shareholder restrictions: shareholders taxed

for any and all income of the company, even if no

portion of the income is received.

 Officers and owners must take a salary from day

1 of operations, so if not profitable, incur debt

from the onset.



Disadvantages of an S Election:

And Most Importantly:

When an S election Entity becomes

profitable, the profit will be reported

through the individuals 1040 Schedule E, and

will then be reflected on Line 17 of the

Individuals 1040 income, thus placing the

individual in the HIGHEST TAX BRAKET.



Practical Advice and “Food for 

Thought”

Myth:

When an S election is made, many advisors,

attorneys and accountants, make the

mistake in thinking that they can change

the election at any given time, thus

avoiding the hazard of a company

becoming highly profitable early in its life.

Fact:

You CANNOT change an S election for a

minimum of 5 years from the date of such

election.



Practical Advice and “Food for 

Thought”

Fact:

S Elections are popular with accountants

because of their relative simplicity in

compiling tax returns.

Fact:

S Election entities are targeted by the IRS

and are the HIGHEST AUDITED “entity”.



And What About the IRS?

The IRS has targeted S elected entities

since their inception. There are many

reasons for this, but a few of the most

popular with the IRS are:

 Since S elected entities are often

family owned, they have become an

abused form of estate planning

where founders of the S entity

manipulate stock transfers to

other generations in an attempt to

avoid estate taxes.



And What About the IRS?

 After 9/11, it was discovered that S

elected entities had been highly

utilized by nationalized terrorists

to funnel international terrorist

funds into the United States.

 Again, as is the perception of many

accountants, it is an easy target:

you have an S elected entity that,

while it files its own return (1120S),

flows to the personal return. It is

easy to identity blatant errors in

the reconciliation of the two

returns.



Practice Tip

Since the S election, once made, remains in effect for a

minimum of 5 years, the smartest thing a practitioner

can do with a start-up business that is operating as an

LLC or PLLC is NOTHING!

By default, an LLC or PLLC that does not make an

election will be treated as a Partnership by the IRS.

Thus, the losses can flow to the individual members, and

when the LLC or PLLC becomes profitable, an election

for C tax treatment can be made to stop the flow to the

personal return.

Unfortunately, and probably obviously, this does not

apply to a C Corporation. It is C or S. That’s it.



Our Method 

An Example in Structuring

That results in Maximum Tax Savings 

for your Client*

*All information contained herein is proprietary and confidential to Wealth Management 

Consultants, L.L.C.

http://wealthmanagementconsultants.itxtest.net/WealthManagementSystems/tabid/91/Default.aspx


Myth: The medical malpractice crisis is not really that widespread nor as much of a crisis as

some suggest.

Reality: There are an average of 125,000 malpractice claims pending in the United States per

day.

Myth: Physicians can practice medicine in any manner and structure.

Reality: Every state has medical practitioner statutes that stipulate how a physician or health

care practitioner can practice medicine: as a sole practitioner, or as a structured

medical association. If you violate the guidelines, are sued, and incur a judgment, you

will lose everything.

Myth: The medical crisis involves negligent doctors, not runaway juries.

Reality: There is no correlation between medical negligence and jury awards.

Myth: There is only minimal chance that I will be sued as a physician: so I do not need to

worry about the potential consequences.

Reality: The Harvard Medical Practice Study determined that every Doctor will be sued at least

once during their career.
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Fact: The average Doctor has an effective tax rate of 38%. What does this mean? If you have

gross income of $100,000, you pay the government $38,000, leaving you only $62,000

with which to support yourself, your family, and, of course, repay your student loans

which, for Doctors, average $380,000.

Fact: A lack of proper planning will force you to work harder, work longer, depreciate your cash

flow, cause tremendous personal and professional stress, and leave you watching from

the sidelines when your friends retire…and you continue to work.

Fact: Proper tax planning increases your cash flow. You, as Doctors, especially need cash.

Fact: Proper business planning and asset structuring will serve as a deterrent to malpractice

claims. Let your unprepared colleagues get sued: protect yourselves.

Fact: Proper retirement strategies, when combined with the above, will allow you to build your

wealth and retire…EARLY.

Fact: It is a wonderful feeling to pay yourself, not the government, and not disgruntled

patients.

http://wealthmanagementconsultants.itxtest.net/IndividualRetirementSystems/tabid/92/Default.aspx


Mark K. Werking, 

D.C., S.C.

Step One: Format Husband

http://wealthmanagementconsultants.itxtest.net/WealthManagementSystems/tabid/91/Default.aspx


Wellness & Extremities

Solutions, L.L.C.

Mark K. Werking,

D.C., S.C.
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Janet’s Nutrition, L.L.C.

Step Two: Format Wife

http://wealthmanagementconsultants.itxtest.net/WealthManagementSystems/tabid/91/Default.aspx


CA Rental, L.L.C. FL Rental, L.L.C. 1
FL Commercial

L.L.C.
TN Rental, L.L.C.

Step Three: Protect the Properties

http://wealthmanagementconsultants.itxtest.net/WealthManagementSystems/tabid/91/Default.aspx


Wellness & Extremities Solutions, L.L.C.

C-Election

Mark K. Werking, D.C., S.C.

Step Four: Determine Tax Elections
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Janet’s Nutrition, L.L.C.

C-Election
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CA Rental, L.L.C.

C-Election

FL Rental, L.L.C.

Disregard

P-Election

FL Commercial

L.L.C.

C-Election

TN Rental, L.L.C.

C-Election
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?

Wellness &

Extremities

Solutions, L.L.C.

(C)

Janet’s Nutrition,

L.L.C.

(C)

Mark K. Werking,

D.C., S.C.

CA Rental, L.L.C.

(C)

FL Rental, L.L.C.

(P)

FL Commercial, 

L.L.C.

(C)

TN Rental, L.L.C.

(C)

Where are we Now?
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Extremity

Solutions,

Inc.

Wellness &

Extremities

Solutions, L.L.C.

(C)

Janet’s Nutrition,

L.L.C.

(C)

Mark K. Werking,

D.C., S.C.

CA Rental, L.L.C.

(C)

FL Rental, L.L.C.

(P)

FL Commercial, 

L.L.C.

(C)

TN Rental, L.L.C.

(C)

Step Five: Form a “C” Corporation

http://wealthmanagementconsultants.itxtest.net/WealthManagementSystems/tabid/91/Default.aspx


Extremity

Solutions,

Inc.

Wellness &

Extremities

Solutions, L.L.C.

(C)

Janet’s Nutrition,

L.L.C.

(C)

Mark K. Werking,

D.C., S.C.

Werking Management,

Inc.

CA Rental, L.L.C.

(C)

FL Rental, L.L.C.

(P)

FL Commercial, 

L.L.C.

(C)

TN Rental, L.L.C.

(C)

Step Six: Clean Up!
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Werking Enterprises,

L.L.C.

Janet L. Werking

Roth IRA

Mark K. Werking

Roth IRA

Step Seven:

Establish an Individual Retirement System

http://wealthmanagementconsultants.itxtest.net/IndividualRetirementSystems/tabid/92/Default.aspx


Werking Enterprises,

L.L.C.

CA Rental, L.L.C.

(C)

FL Rental, L.L.C.

(P)

FL Commercial, L.L.C.

(C)

TN Rental, L.L.C.

(C)

Step Eight: Move Assets
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Extremity

Solutions,

Inc.

Wellness &

Extremities

Solutions, L.L.C.

(C)

Janet’s Nutrition,

L.L.C.

(C)

Mark K. Werking,

D.C., S.C.

Werking

Enterprises,

L.L.C.

CA Rental,

L.L.C.

(C)

FL Rental,

L.L.C.

(P)

FL 

Commercial,

L.L.C.

(C)

TN Rental,

L.L.C.

(C)

Mark K.

Werking,

Roth IRA

Janet L.

Werking,

Roth IRA

Step Nine: Put it all Together

http://wealthmanagementconsultants.itxtest.net/IndividualRetirementSystems/tabid/92/Default.aspx


A Three-Year Comparison of the 1040
Gross Income 2007 2008 2009

Wages and salaries……………………………………. 300,000. 300,000. 51,963.

Interest and dividends………………………………… 58,176.

Other Income………………………………………………

Total Gross Income…………………………………………… 300,000. 300,000. 110,139.

Adjustments to Income………………………………………

Adjusted Gross Income……………………………………… 300,000. 300,000. 110,139.

Itemized or Standard Deductions……………………….

Medical expense deduction………………………….

Taxes………………………………………………………….. 7,120. 2,260. 5,670.

Interest………………………………………………………. 45,558. 81,753. 88,859.

Contributions……………………………………………… 3,300.

Other itemized deductions……..……………………. (1,401.)

Total deductions…………………………………………. 49,806. 85,912. 94,529.

Exemptions………………………………………………………. 10,880. 20,417 25,550.

Taxable Income…………………………………………… 239,314. 193,671. (9,940.)

Tax……………………………………………………………………. 58,174. 42,972. 0.

Alternative minimum tax……………………………..

Credits and Payments………………………………………..

Withholding………………………………………………… 12,000. 63,181. 77.

EIC and Additional Child Tax Credit………………. 4,950.

Other payments………………………………………….. 800.

Total credits and payments…………………………. 12,000. 63,181. 5,827.

Tax liability after credits……………………………… 46,174. 42,972. 0.

Estimated tax penalty………………………………….

Refund or (Balance Due)……………………………. 46,174. 20,209. 5,827.

FEDERAL EFFECTIVE TAX RATE…………………………..

(Tax Liability/Total Income)…………………..

19% 14.0% 0.0%

The Federal Effective Tax Rate determines the effectiveness of tax planning. It is calculated by dividing the taxpayer’s tax liability by the taxpayer’s total amount
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